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Poore: Notes

NOTES

INTRODUCTION TO
THE MONTANA BUSINESS CORPORATION ACT
The new Montana Business Corporation Act' is not a revision of the
prior corporation law, but is an entirely new act. Thus, when it becomes
effective 2 it will be essential for the lawyer to refer to the new act
before making any decisions as to his corporate clients. It is the intent
of this paper to give some insight into the general content of the new Act,
as well as to emphasive some of the particular changes that it made.
Since an attempt to analyze all of the changes that were made would be
impossible, a cross reference section is provided at the end of the paper.
The Business Corporation Act, which will be dealt with here, is only part
of the revision of Title 15 which the legislature has enacted.3 This paper
is confined to a discussion of the act dealing with corporations for profit
which was derived in large measure from the Model Business Corporation
Act of the the American Bar Foundation, modified to meet the specific
needs of this state.
A REVIEW OF THE ACT
The act begins with a definition section 4 which is more important
than such sections usually are because of the relative novelty of some of
the terms. For example the assets of a corporation are divided into
"stated capital," "surplus," "earned surplus," and "capital surplus." An
understanding of these terms is essential to the common activities of a
business corporation, such as issuance of dividends.
A business corporation may be formed for any lawful purpose except
for banking and insurance, under this act.5 A corporation formed under
this act, or continuing under this act shall have broader powers than
were possible before. For example it shall have the power of perpetual
existence and broader powers when dealing with real estate. 6 Further
the lack of capacity on the part of the corporation (ultra vires) shall not
be a defense to the corporation, but rather the court will make an equit'REVISED CODES OF MONTANA, 1947,
CoDEs OF MONTANA will be cited as

§§ 15-2201
R.C.M.)

to 15-22-140.

(Hereinafter

REvIsED

'The legislature inadvertently put two effective dates in the Act. The Attorney
General ruled that the Act would be effective for all purposes on December 31, 1968,
notwithstanding the provisions of R.C.M., 1947, § 15-22-136. (Opinion No. 4, Vol.
32, June 8, 1967.)
'Other chapters added are: 20, Securities Act of Montana; 21, Professional Service
Corporations; 23, Montana Non-profit Corporation Act; 24, Montana Religious Corporation Sole Act; and 25, Business Trusts.
'R.C.M., 1947, § 15-2202.
'R.C.M., 1947, § 15-2203. In § 15-104 the permissible purposes were listed, and said to
be exclusive.
6
R.C.M., 1947, § 15-2204. The term of life of a corporation was limited to forty years
under R.C.M., 1947, § 15-108. The procedure for dealing with real estate in the
ordinary course of business, was more difficult. See R.C.M., 1947, §§ 15-901 to 15-913.
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able settlement of the rights of the parties if the question is raised by a
7
shareholder, or other interested party.
The name of the corporation cannot conflict with its purposes nor
can it be the same as or similar to that of an existing Montana corporation, that of a foreign corporation authorized to do business in the state,
or a name which is reserved, or registered.8 The provisions for reserving
a corporate name may be utilized by an existing foreign corporation, or
-the promoters of a future corporation. 9 If a foreign corporation does not
intend to do business here, it may register its name in the manner provided.1 ° This will prevent the necessity of a corporation qualifying to
do business in the state just to protect its name.
INCORPORATION
A corporation may be formed by one or more persons of legal age,
or a domestic or foreign corporation, by delivering to the Secretary of
State the articles of incorporation for such corporation. 1 ' The articles
of incorporation shall set forth the corporate name, and other information
required by the statute. 2 These articles are to be filed only at the office
of the Secretary of State.1 3 And if the articles comply with the law, the
Secretary of State will issue a Certificate of Incorporation which shall be
conclusive evidence of the existence of the corporation. Thereafter it
will only be subject to proceedings to cancel or revoke the certificate, or
to involuntary dissolution.' 4 These articles may be amended from time
to time in the manner provided by the code.' 5 Within this power to
amend is the power to adopt restated articles of incorporation. 6 This
allows the inclusion of all of the articles in a single document and the
elimination of those which have been superseded.
SHARES AND SHAREHOLDERS
Each corporation has the power to issue the number of shares stated
in its articles of incorporation.'
If provided for in the articles, various
preferred or special classes of shares may be issued.' 8 Further, preferred
1R.C.M., 1947, § 15-2206.
8
R.C.M., 1947, § 15-2207. The provision in the prior law limited the protection of
corporate names to domestic corporations, although it may have been otherwise in
practice. R.C.M., 1947, § 15-111.
-R.C.M., 1947, § 15-2208.
"0R.C.M., 1947, § 15-2209.
-R.C.M., 1947, § 15-2247. The prior law required three or more persons. R.C.M., 1947,

§ 15-103.

'2 R.C.M., 1947, § 15-2248.
-R.C.M., 1947, § 15-2249. The prior law required filing both in the office of the
Secretary of State and in certain counties. R.C.M., 1947, §§ 15-111, 15-112.
"R.C.M., 1947, § 15-2250. A copy of the articles of incorporation was prima facie
evidence of the facts. I.C.M.., 1947, § 15-116.
'5 R.C.M., 1947, §§ 15-2252 to 15-2259.
"IR.O.M., 1947, § 15-2258.
7
R.C.M., 1947, § 15-221.4.
I8Id.
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or special classes may be issued in series if the articles so provide. 9 Unless otherwise provided, a subscription for shares of a corporation to be
organized is irrevocable for six months 20 . Shares with par value, except
for treasury shares, must be sold at not less than par, the sale price being
set by the board of directors. Shares without par value will also be sold
for an amount fixed by the board. 21 The payment for the shares must
22
be in money or property actually received, or labor actually performed.
If shares with par value are issued, then stated capital shall equal the
amount of such par value, while the rest of the consideration received is
capital surplus. 23 However, if the shares have no par value, then the
24
total consideration shall be stated capital unless otherwise provided.
A holder of shares or a subscriber to shares in a corporation has no
liability except for the full payment of the stock.2 5 However, unlike the
holders of shares in corporations formed under the former law, stockholders of corporations formed after the effective date of this code shall
have no pre-emptive rights unless expressly provided for in the articles
of incorporation. 26 The bylaws of a corporation may provide that the
meetings of shareholders may be either within or without the state.27
The date of the annual meeting of shareholders will be provided in the bylaws, while the special meetings may be called by the president, the
board of directors or one-fourth of the shareholders. 28 For special meetings
notice must be given2 9 and for purposes of determining who is entitled
to notice or to vote at any of the meetings, or entitled to dividends, the
transfer books may be closed for a period not exceeding 50 days before
the date of the event in question. 30 An initial quorum of the shareholders3l has the power to transact business, notwithstanding the later
withdrawal of enough shareholders to leave less than a kuorum .32 There
are provisions for the voting of fractional shares, and for the cumulative
voting of shares in the election of directors. 33 It is the record holder of
the shares who is entitled to vote by proxy or otherwise, 34 except that
there is a provision for voting trusts for periods not to exceed 10 years.2
-R.C.M.,
-R.C.M.,
-R.C.M.,
-R.C.M.,
inated.
-R.C.M.,
2
1d.
R.C.M.,
-R.C.M.,
R.C.M.,
RI.C.M.,
21Id.
-R.C.M.,
'IR.C.M.,
-R.C.M.,
Mid.
-R.C.M.,
"Id.
R.O.M.,

1947, §
1947, §
1947, §
1947, §
R.C.M.,
1947, §
1947,
1947,
1947,
1947,

15-2215.
15-2216.
15-2217.
15-2218. The provision for payment by promissory notes is elim1947, § 15-617.
15-2219.

§ 15-2223.
§§ 15-2224, 15-22-136(c).
§ 15-801.
§ 15-2226.

The code provision under the prior law was

1947, § 15-2227.
1947, § 15-2228.
1947, § 15-2230.
1947, § 15-2231.
1947, § 15-2232.
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OFFICERS AND DIRECTORS
The business and affairs of the corporation are to be managed by the
board of directors.3 6 They may be three or more in number 7 and need
not be holders of shares of the corporation unless otherwise provided."8
Initially, they will be the persons named in the articles of incorporation "9
to hold office until the first annual meeting. 40 If there are nine or more
members, they may be divided into two or three classes, each class having
a term which expires at a time different from the others. 41 The purpose
of such a proceduce would be to maintain continuity in management.
Any vacancy which occurs in the board of directors either by loss of one
of the present directors or creation of a new position may be filled by a
vote of a majority of the board of directors. 42 However, a director
elected to fill a newly created vacancy will hold office only until the
next annual meeting, while if elected to fill the office of a prior director,
he will fill the unexpired term of the director he replaced. 43 The board
of directors may be removed as a whole by a majority of the stockholders. However, if fewer than all of the directors are to be removed,
then such removal will be prevented, if, as to any director, he could be
44
elected by cumulating the number of shares cast against his removal.
Meetings of the board of directors, either regular or special, may be held
within or without the state, and if special may be called by such notice
as is prescribed by the bylaws. 45 A quorum to transact business must be
at least a majority of the directors, and more than a majority may be
required by the articles or the bylaws. 46 The board of directors has the
power to adopt the initial bylaws and to amend or repeal the bylaws
unless this right is reserved to the shareholders by the articles of incorporation. 47 Subject to certain limitations, the board of directors 4may
8
appoint executive or other committees to carry out their functions.
The board of directors has the power to declare dividends from time
to time on the outstanding shares of the corporation out of unreserved

-R.C.M., 1947, § 15-2233.
-R.C.M., 1947, § 15-2234. Under the prior law the upper limit was thirteen (13).
R.C.M., 1947, § 15-108.
1947, § 15-2233.
-R.C.M., 1947, § 15-2234.
0
'Id.
-R.C.M., 1947, § 15-2235.
3R.C.M.,

-R.C.M., 1947, § 15-2236. The number of directors may be changed by amendment
to the bylaws. R.C.M., 1947, § 15-2234. Since the bylaws may be amended by the
directors, they can, in effect, multiply themselves.
4Id.

"R.C.M., 1947, § 15-2236. This latter provision is new, and is probably required by
the constitutional provisions with respect to cumulative voting for directors.
-R.C.M., 1947, § 15-2239.
-R.C.M., 1947, § 15-2237.
'7R.C.M., 1947, § 15-2225. The prior law provided for the adoption of the bylaws and
amendment of them by the shareholders with provision for delegation of such power
to the board. R.C.M., 1947, § 15-303.
-R.C.M., 1947, § 15-2238.
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and unrestricted earned surplus. 49 Under certain conditions they may
also declare dividends out of the capital surplus of the corporation, and
if the corporation is in the business of exploiting natural resources, then
out of depletion reserve, if they so state. 0 They may also provide for
stock dividends paid out of either tresury shares, or authorized but
unissued shares based on the unreserved and unrestricted surplus of the
corporation. 51 When such shares are issued, then at least part of the
issue price of the shares, not less than the aggregate par value, if any,
shall be transferred to stated capital. 52 HoweveT, the directors do not
have the power, without further authority, to pay stock dividends of one
class of stock to holders of another class of stock.5 3
The directors are liable for assets distributed contrary to the
provisions of the Act or any restrictions contained in the articles of
incorporation. 54 However, a director is not liable for such a distribution
if he properly dissents, and registers his dissent to the action, or he
relies in good faith on certain corporate records.5 5 No action may be
brought by a shareholder in the right of the corporation unless he was
a record shareholder or holder of a voting trust certificate at the time
of the transaction of which he complains, or unless he received his share
certificates by operation of law from one who was so situated at the time
5
of the transaction.
The officers of a corporation may be selected by the board of
directors at a time and in a manner provided for in the bylaws.5 7 The
officers shall consist of a president, one or more vice-presidents, a
secretary, and a treasurer, although one person may hold one or more
officers except for the offices of president and secretary. 58 These
officers, along with such other officers and agents as prescribed by the
bylaws, shall engage in the management of the corporation as provided by
the bylaws.5 9 Such officers or agents may be removed by the board
of directors whenever, in their opinion, it is in the best interest of the
corporation, provided such removal does not conflict with contract
60
rights.
CORPORATION PROPERTY
All or substantially all of the assets of a corporation may be sold,
mortgaged, pledged or otherwise disposed of in the manner provided by
'9R.C.M., 1947, § 15-2240.
-R.C.M., 1947, §§ 15-2240, 15-2241.
-R.C.M., 1947, § 15-2240.
52Id.

wId.
-R.C.M., 1947, § 15-2242.
Md.
-R.C.M., 1947, § 15-2243.
67
R.C.M., 1947, § 15-2244.
"Id.
R
1d.
-R.C.M., 1947, § 15-2245.
65
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the board of directors, without further authority, if done in the regular
course of business of the corporation.61 However, if not the regular
course of business, the board shall adopt a resolution recommending the
action, notice shall be given to each shareholder of record and a meeting
shall be held to authorize the sale or other disposition of the assets. 2
Shareholders have the right to dissent with respect to such sale or
disposition of assets if not in the usual course of business, or with respect
uo any merger or consolidation, with respect to all or part of his shares. 3
If such a shareholder after dissent makes a proper demand on the
corporation within ten days, he is entitled to have his dissenting shares
purchased from him in a manner provided by the code.6 4 If he does not
so make a demand then he will be bound by the terms of the corporate
action. 5
Two or more corporations, whether domestic or foreign, may merge
into one corporation, or consolidate into a new corporation under this
Act.6 6 With the exception of a subsidiary corporation, owned at least
95% by the parent, approval of the stockholder must be obtained for
such merger or consolidation.6 7 Upon approval of the shareholders,
articles of merger or articles of consolidation will be filed with the
Secretary of State, and if the secretary finds that such articles conform
to law and the requisite fees are paid he shall issue a certificate of merger
or consolidation, as the case may be, to the corporation. 68 The new, or
surviving corporation will have all of the rights and privileges as well
as the duties and liabilities of both of the prior corporations, provided
that it shall not have more powers than a domestic corporation if it
merges into or consolidates with a foreign corporation.69
FOREIGN CORPORATIONS
No foreign corporation shall have the right to transact business in
this state until it shall have procured a certificate of authority from the
Secretary of State. 70 A foreign corporation may engage in certain listed
activities without doing business in the state within the meaning of the
Act. 71 If a foreign corporation wishes to transact business, however,
it must apply for a certificate of authority or it will be subject to suit
-R.C.M., 1947, § 15-2271.

Compare with R.C.M., 1947, §§ 15-901 to 15-913.

"5R.C.M., 1947, § 15-2272.
-R.C.M., 1947, § 15-2273.
-R.C.M., 1947, § 15-2274.
wId.
-R.C.M., 1947, §§ 15-2265, 15-2266, 15-2268, 15-2270. The exception would be a foreign corporation which could not join under its own statute. Under the prior law
there was a need for two or more domestic mining corporations to merge with a
foreign corporation. R.C.M., 1947, § 15-1603.
-R.C.M., 1947, §§ 15-2268, 15-2267.
-R.C.M., 1947, § 15-2268.
-R.C.M., 1947, §§ 15-2269, 15-2270.
-R.C.M., 1947, § 15-2299.
7id.
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by the attorney general for all fees due during the time it transacted such
business, and it may not bring an action to enforce contracts formed
pursuant to such business until such certificate is obtained.12 Upon the
filing of the application for the certificate of authority, if the Secretary
of State finds that such application conforms to law and the fees are
paid, such certificate shall be issued, and the corporation will thereby
be authorized to transact business in this state for those purposes set
forth in its application.7 3 The name of a foreign corporation seeking to
qualify to transact business in this state is subject to the same restrictions
as domestic corporate names outlined above.7 4 A registered office of the
corporation, and a registered agent must be proposed in the application
for the certificate.7 5 The registered agent may be either an individual
or a domestic corporation, or a foreign corporation authorized to do
business in the state.7 6 Service of process upon a foreign corporation is
made in the manner provided by the Montana Rules of Civil ProcedureJ
A foreign corporation which merges with another corporation, or amends
its articles, or changes its name or purposes, must file such change with
the Secretary of State as provided by the Act.7 s
The certificate of authority of a foreign corporation to transact
business in the state may be revoked by the Secretary of State under
certain conditions.7 9 Examples of such conditions are: failure to file its
annual report, or to pay any fees prescribed by the act, or failure to
maintain a registered agent.8 0 A foreign corporation may also voluntarily withdraw from transacting business in the state by obtaining a
certificate of withdrawal from the Secretary of State.8'
REPORTS AND DISSOLUTION
Both domestic and foreign corporations authorized to transact business in the state are required to file an annual report. 82 It must be filed
between the first day of January and the first day of March of each
year, except for the first annual report of such corporation which shall
be in the next succeeding calendar year after the certificate of incorporation or authority was issued. 3 A domestic or foreign corporation
"2R.C.M., 1947, § 15-22-117. In Hutterian Brethren of Wolf Creek v. Haas, 116 F.
Supp. 37 (1953), was held that under the prior statutory provision, later compliance
would not create a right of action.
-'R.C.M., 1947, §§ 15-22-103, 15-22-104, 15-22-105.
7
1R.C.M., 1947, § 15-22-101. See supra, notes 8 through 10.
7
R.C.M., 1947, § 15-22-103.
' 6R.C.M., 1947, § 15-22-106.
-R.C.M., 1947, § 15-22-108.
78
R.C.M., 1947, §§ 15-22-109, 15-22-110, 15-22-111.
I-R.C.M., 1947, §§ 15-22-114, 15-22-115.

10 d.

R.C.M., 1947, §§ 15-22-112, 15-22-113.
-R.C.M., 1947, §§ 15-22-118, 15-22-119.
-R.C.M., 1947, § 15-22-119.
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which has failed to file its annual report within the time required by
the Act, and refuses to file it within 30 days after the Secretary of State
has mailed a demand that it be filed, will be guilty of a misdemeanor and
will be subject to fine of up to $500.00.8 4 Further, upon certification by

the Secretary of State to the Attorney General of such failure to file, the
latter shall fine an action in the name of the state against the corporation
for its dissolution. 5 The corporation may avoid such dissolution by
filing the annual report and paying such penalty and costs as have
accrued and the action shall then abate.8 6
Other causes of involuntary dissolution are such things as the
failure to maintain a registered agent or office for a period of thirty
days, that the corporation has exceeded or abused its authority or that
the corporation procured its certificate through fraud.8 7 The same procedure for dissolution shall apply for these causes as for the failure to
file an annual report.8 If process cannot be personally had on the agent
of the corporation then there is a provision for service by publication.8 9
A corporation may also be voluntarily dissolved by the incorporators,
if done before the corporation has commenced business, or by the
written consent of all of the shareholders, or by an act of the corporation
when so authorized by a vote of the shareholders. 90 The incorporators
may accomplish this within two years of the filing of the articles of
incorporation by filing articles of dissolution executed by a majority
of the inc6rporators. 9' Upon the issuance of a certificate of dissolution
by the Secretary of State, the existence of the corporation shall cease.9 2
If the dissolution is by consent of the shareholders, or by act of the
corporation, then there shall be a filling of a statement of intent to
dissolve. 3 Upon this filing the corporation shall cease to carry on
business except for winding up. However, its existence shall continue
until the certificate of dissolution is issued by the Secretary of State or
a decree dissolving the corporation has been entered by a court of competent jurisdiction. 94 After the filing of this statement of intent a
corporation shall mail notice to all known creditors. It shall then proceed
to discharge its liabilities and to distribute assets and perform other acts
of liquidation.9" At any time during the liquidation the corporation may
apply to a court of competent jurisdiction to place the liquidation undcr
-R.C.M.,
-R.C.M.,
-R.C.M.,
-R.C.M.,
-R.C.M.,
-R.C.M.,
-R.C.M.,
0
R.C.M.,

92

1947,
1947,
1947,
1947,
1947,
1947,
1947,
1947,

§ 15-22-125.
§§ 15-2288, 15-2287.
§ 15-2288.
§ 15-2287.
§ 15-2288.
§ 15-2289.
§§ 15-2275, 15-2276, 15-2277.
§ 15-2275.

Id.

-R.O.M., 1947, § 15-2278.
-R.C.M., 1947, § 15-2279.
-R.C.M., 1947, § 15-2280.
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the supervision of the court. Upon completion of liquidation, articles of
dissolution shall be filed with the Secretary of State with a certificate
from the State Board of Equalization that all taxes have been paid, and
if the Secretary finds that they conform to law and that all fees have been
paid, then he shall issue a certificate of dissolution. 6 Upon the issuance
of this certificate, the corporation shall cease to exist except for authorized suits and other proceedings.9 7 At any time preceeding the issuance
of the certificate of dissolution, the proceedings may be revoked by consent
of the shareholders or by an act of the corporation authorized in a meeting of the shareholders.9 8 A statement of revocation shall then be filed,
and upon its filing the corporation may again carry on business. 99
District courts are given the authority to liquidate the assets and
business of a corporation under certain circumstances in an action brought
by a shareholder, by a creditor, by the corporation itself, or by the
Attorney General as an incident to an action for involuntary dissolution. 100
Examples of sufficient cause for an action by a shareholder are: when
the directors are deadlocked, the shareholders are unable to break the
deadlock and there is irreparable injury to the corporation, or when
the directors or others in control of the corporation are acting illegally,
or where the shareholders are deadlocked. 101 As mentioned above the
corporation may apply to the court for liquidation after it has filed its
10 2
statement of intent to dissolve.
In an action to liquidate, the court has the power to appoint a
receiver or receivers with the authority to collect the assets. 103 Such
receivers and the attorneys in the action of liquidation may be compensated out of the assets of the corporation. 0 4 The court may require all
of the creditors of the corporation to file with the clerk of court or the
receiver, proof under oath of the validity of their respective claims,
allowing them not less than four months to do so.' 0 5 Claims after the
period set may be barred by the court. 0 6 Upon completion of the liquidation, when payment to the creditors and the shareholders to the extent
of the assets has been made the court shall enter a decree dissolving the
corporation, such decree being filed with the Secretary of State by the
clerk of court. 107 Upon the issuance of the decree by the court the
existence of the corporation shall cease, subject, however, to the survival
-R.C.M.,
-R.C.M.,
9
R.C.M.,
-R.C.M.,
'®R.C.M.,
1011d.
10
R.C.M.,
'-R.O.M.,

1947,
1947,
1947,
1947,
1947,

§§ 15-2286,
§§ 15-2286,
§§ 15-2281,
§§ 15-2283,
§ 15-2290.

15-2285.
15-2298.
15-2282.
15-2284.

1947, §§ 15-2290, 15-2280.
1947, § 15-2291.

4

10 1d.

-R.C.M.,

1947, § 15-2293.
9Id.
' R.C.M., 1947, §§ 15-2295, 15-2296.
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of certain remedies after dissolution. 0 8 The share of the assets of any
creditor or shareholder who was unknown, or under disability shall be
deposited with the state treasurer.0 9 The action to liquidate the assets of
the corporation may be discontinued at any time when it is shown that
the cause for the liquidation no longer exists."16
MISCELLANEOUS PROVISIONS
Other aspects of the Act, not heretofore discussed deserve mention.
There are special provisions with respect to the reacquisition of redeemable shares, and other shares of the corporation."' There are also
provisions for reducing the stated capital of a corporation without the
cancellation of shares, and for setting up reserves out of earned surplus
for certain purposes. 1 2 Inspection of the books of the corporation is much
is also a provision
more limited than allowed by the prior law."13 There
1 4
for assessment of shareholders in certain instances.
When this Act goes into effect, it will apply to all existing
domestic corporations, and foreign corporations qualified to do business
in the state. 1 5 With certain exceptions relating to rights acquired under
the prior law, the corporations become subject to the provisions of the
new Act." 6
The Secretary of State is given the power reasonably necessary for
him to administer the Act." 7 The form of all reports required to be
filed in his office shall be prescribed by him."18 A schedule of fees is
1 9
established for the filing of documents and the issuing of certificates.
If the Secretary of State does not approve any of the documents delivered
to him for filing, he is to give notice of this fact in writing within ten
days. 120 His decision may be appealed to the district court in the County
of Lewis and Clark, or the court in the county of the registered office
of the corporation for a trial de novo.' 2 1 The court will either sustain the
action of the Secretary of State, or direct him to take such action as is
proper.

1 22

"'R.C.M., 1947, §§

15-2295, 15-2298.

"°R.C.M., 1947, § 15-2297.
... R.C.M., 1947, § 15-2294.
- 1R.C.M., 1947, §§ 15-2261, 15-2262.
-'R.C.M., 1947, § 15-2263.
1
I R.C.M., 1947, § 15-2246.
1"R.C.M., 1947, §. 15-22-136.
11

R.C.M., 1947, §§ 15-22-136, 15-22-116.
General's opinion supra note 2.

Cf. R.C.M., 1947, § 15-22-136 and Attorney

UOId.
7

- R.C.M.,
-'R.C.M.,
"9 R.C.M.,
I-R.C.M.,

1947,
1947,
1947,
1947,

§ 15-22-127.
§ 15-22-131.
§§ 15-22-121, 15-22-122, 15-22-123, 15-22-124.
§ 15-22-129.

'mId.
'=Id.
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THE MAJOR CHANGES
Taken as a whole, the new Act creates a more favorable climate for
Montana corporations, and corporations doing business in Montana than
did the prior law. Procedures have been clarified and simplified and
the law has been made more comprehensive. In general the lines of
legal demarcation are more clearly drawn. Although problem areas
remain, in general they are of constitutional origin, and thus were beyond
123
the power of the authors of the code to remedy.
Perhaps the most important change from a procedural standpoint 12is4
the elimination of the dual filing requirements of the prior law.
Under the new Act, all of the filing, of whatever kind, will be with the
Secretary of State.
Due to increased power in the board of directors, the organization
and operation of the internal affairs of the corporation should be simplified. In contrast to the provisions of the prior law, the directors of
the corporation will now be endowed with the initial authority to create
bylaws, and amend them as needed, without a meeting of the shareholders, and without a special delegation of that authority. 125 So long as
the corporation is engaged in the ordinary course of its business the directors will have the authority to dispose of its property, or to make provisions for its disposal. 126 Meetings of the shareholders will not be necessary for this purpose. Power is given to provide for meetings of the
shareholders to be either within the state, or out of the state if provided
for in the bylaws or articles. 127 Under the prior law the meeting had to
be held within the state at the principal place of business of the corporation. 128 This requirement would tend to discourage public issue corporations from incorporating within the state. There is now statutory authorization for the conduct of certain of the business of the board of directors
129
by committee, while there was none before.

It is important to note that in the formation of corporations under
the new Act there are no pre-emptive rights unless granted in the articles
of incorporation.

130

13
This differs from the prior law.

" For example those sections relating to the voting rights of the shares, and provisions
for cumulative voting may be of questionable validity in certain respects because of
Article XV, Section 4 of the Montana Constitution.
-R.C.M., 1947, § 15-112 provided for filing of the articles in counties where real
estate was held
principal office
15-111.
IIR.C.M., 1947, §
the prior law.
'"IR.C.M., 1947, §
the prior law.
'TR.C.M., 1947, §
1
-R.C.M., 1947, §
'-R.C.M., 1947, §
IR.C.M., 1947, §
l R.C.M., 1947, §

as well as with the Secretary of State and in the county where the
of the corporation was to be located, as provided in R.C.M., 1947, §
15-2225 is to be contrasted with R.C.M., 1947, §§ 15-301 to 15-303 of
15-2271 is to be contrasted with R.C.M., 1947, §§ 15-901 to 15-913 of
15-2226.
15-501 of the prior law.
15-2238.
15-2224.
15-801 of the prior law.
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CONCLUSION
The new Act is a considerable improvement over what existed before. Its main virtue is its completeness. It provides a basis for many of
the practices which were used in the past without any authority in the
prior code. This means that the lawyer will be able to advise his clients
with greater certainty, to the benefit of both the lawyer and his cilent.
JAMES A. POORE III.
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TABLE OF CORRESPONDING CODE SECTIONS
EXPLANATION
The table provides references from Chapters 1 to 19 (the present
law) to Chapter 22 (the new law) of Title 15. The chapter and section
headings of the present law are used to indicate the subject matter involved, but the cross-references relate to the subject matter of the
respective sections. The omission of a cross reference to Chapter 22 does
not indicate a lack of any provision on the subject. It may mean a lack
of a section that is directly comparable.
PRESENT LAW
Chapter 1 - The Creation of Private Corporations
15-101 Corporation defined.
15-102 What are public and what private
corporations.
15-103 Private corporations - how formed.
15-104 Purposes for which private corporations
may be formed.
15-105 Formation of mortuary, undertaking,
crematory, mausoleum and real estate
companies authorized.
15-106 Validation of charters.
15-107 Name of instrument creating corporation.
15-108 Articles of incorporation - what to
contain.

15-109
15-110
51-111

15-112

15-113
15-114
15-115

Certain corporations to state further
facts in articles.
How executed - subscription and
acknowledgment.
Manner of forming corporations.

NEW LAW
15-2202
15-2202
15-2247
15-2203

15-2202
15-2248, 15-2203
15-2204, 15-2211
15-2214, 15-2234
15-2251

15-2247
15-2247, 15-2249
15-2250, 15-2204
15-2207

Filing of articles of incorporation in
county where corporation holds 'real
estate.
Validation of articles of incorporation.
Effect of validation.
Release from payment of charges and
fees -

filing fees.

15-22-120 to 15-22-123

15-116

Certified copy of articles prima facie
evidence.
15-2250, 15-22-130
15-117 Evidence of corporate existence or
capacity.
15-22-130
Published by ScholarWorks at University of Montana, 1967
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15-118
15-119
15-120
15-121

Evidence of corporate character of
national banks.
Repealed.
Repealed.
Existing corporations not affected.

[Vol. 29

1.5-22-136, 15-22-139

Chapter 2 - Change in Organization - Amendment
of Articles - Extension of Life of
Certain Corporations
15-201 Amendment of articles of incorporation I5-2212, 15-2252
- purposes.
15-2263
15-202 Adoption of resolution.
1.5-2253, 15-22-134
15-203 Publication and mailing notice-waiver. 1.5-2227, 15-22-133
15-204 Contents of notice.
15-2227
15-205 Organization of meeting - voting.
15-2253, 15-2254
15-206 Certificate of proceeding - preparation 15-2253, 15-2256
and filing.
1.5-22-132
15-207 Amendment, when effective - evidence
- pending suits not affected.
1.5-2257
15-208 Issuance of stock certificates.
15-2221
15-209 Limitation on extension of term of
corporate existence.
1.5-2298, 15-2204
15-210 Amendment of articles of incorporation
to allow continual succession authorized. 1.5-2252, 15-2298
15-211 Certificate of action concerning amendment - where filed.
15-2256, 15-22-134
15-212 Limit decrease of capital stock.
1.5-2260
15-213 Certain existing laws not affected.
15-22-139
15-214 Decreasing capital stock by cancelling
treasury stock - amendment of articles. 15-2261, 15-2262
15-215 Extension term of corporate existence. 15-2252, 15-2298
15-216 Adoption of resolution by stockholders. 1.5-2253
15-217 Publication and mailing notice-waiver.
15-218 Contents of notice.
15-219 Organization of meeting - voting.
15-220 Certificate of proceedings -preparation
and filing.
15-2253
15-221 Amendment, when effective - evidence
- pending suits not affected.
15-2251
15-222 Extension by stockholders - procedure.
15-223 Extension by trustees or directors procedure.
15-224 Repealing clause-proviso-exceptions. 1 5-22-139, 15-22-140
15-225 Right of continual succession - how
exercised.
Chapter 3 - By-Laws
15-301 By-laws, adoption of by whom.

when, how and
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15-302
15-303

15-2225, 15-2230
15-2244
15-2225
of.
By-laws, recording and amendment
By-laws -

may provide for what.

Chapter 4 - Directors
15-401 Corporate powers and business exercised
by board of directors - number and
membership of board - quorum.
15-402 Classification of directors as to term of
office.
15-403 Directors, election of.
15-404 Directors must be elected or provided
for at meeting at which by-laws are
adopted.
15-405 Election of directors - how conducted.
15-406 Organization of board of directors, etc.
15-407 Corporate dividends payable out of net
assets or net profit - reserve.
15-408 Removal of directors.
15-409 Resignation of directors or officers of
corporations.
15-410 False certificate, report or notice officers liable.
15-411 Insurance on directors' lives
15-412 Indemnification of directors and officers
for liabilities and expenses incurred by
them in connection with the defense of
certain suits.
Chapter 5 - Meetings of Stockholders and Directors
- Elections
15-501 Meetings of stockholders and board of
directors - where held.
15-502 Special meeting - how called.
15-503 Justice of the peace may order meeting, when.
15-504 Majority of voting stock must be
presented.
15-505 Stock of minors, etc. - how represented.
15-506 Election may be postponed.
15-507 Complaint as to elections.
15-508 Meeting by consent valid.
15-509 Business that may be transacted at
consent meeting.
Chapter 6 - Corporate Stock and Rights of Stockholder - Uniform Stock Transfer Act
15-601 Who are members and who are stockholders of corporations.
Published by ScholarWorks at University of Montana, 1967

15-2233, 15-2234
15-2236, 15-2237
15-2235

15-2231
15-2237,
15-2240,
15-2264,
15-2236,

15-2244
15-2242
15-2202
15-2245

15-22-126

15-2204

15-2226, 15-2239
15-2226, 15-2239
15-2226
15-2230, 15-2231
15-2231
15-2226, 15-2230
15-22-133
15-22-133

15-2202
15
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15-602
15-603
15-604

15-605

15-606
15-607
15-608
15-609
15-610
15-611
15-612
15-613
15-614
15-615
15-616
15-617
15-618
15-619
15-620
15-621

15-622
15-623

15-624
15-625
15-626

[Vol. 29

Certificates of stock - how and when
issued.
15-2221
Transfer of shares - when title passes.
Transfer of shares by married woman payment of dividends - married
woman's proxy.
Affidavit or bond may be required
before transfer in case of nonresident
stockholders.
Five percent of stock may demand
statement.
Loan to stockholders.
15-2242
Stock certificate may be issued to bearer.
Foreign registry - proxy.
Notice of meetings waived.
Bearer may vote.
Dividents payable to bearer.
Bearer certificates convertible into
registered certificates.
Corporation may adopt necessary
15-2204
by-laws.
Liability of stockholders.
15-2223
15-2216, 15-2223
Payment for subscribed stock.
Promissory notes in payment of shares
15-2218
of stock.
Same - defenses available in action on.
Stock issued for purchase of property. 15-2218
Acquisition of stock or securities of
other corporations.
15-2204
Determination of stock ownership previous to payment of dividends or other
15-2228
corporate procedure.
Issuance of non par stock authorized provisions concerning.
15-2214
Sale of non par stock - consent of
stockholders - fully paid and nonassess- 15-2217, 15-2218
able nature of non par stock.
15-22-134
Equality of non par shares - statements
on certificates.
15-2214, 15-2221
Fees applicable to non par stock-value 15-22-120 to
for figuring fees.
15-22-122, 15-22-123
through 15-651
Chapter 20

Chapter 7 - Assessments
Chapter 8 - Powers and Duties of Corporations
15-801 Powers of corporations.
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15-2214,
15-2218,
15-2252,

15-2205
15-2215
15-2224
15-2260
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15-802

Corporations may issue bonds convertible into stock - procedure.
15-803 Limitation of powers.
15-804 Issuing bills prohibited.
15-805 Reservation of power to repeal.
15-806 Corporate existence cannot be
questioned.
15-807 Name.
15-808 Corporations to organize within one
year - inquiry into corporate business
or incorporation.
15-809 Consolidation not to make foreign
corporations.
15-810 Real property - how much may be
acquired by corporations.
15-811 Annual statement of corporations
Chapter 9 - Procedure for Sale of Corporate
Property
15-901 Proceduce for sale, lease, etc., of corporate property - call of stockholders'
meeting.
15-902 Notice of stockholders' meeting contents - mailing - publication.
15-903 Organization of meeting - vote on
proposal -- adoption of resolution.
15-904 Representation and vote to accord with
articles of incorporation - two-thirds
vote of outstanding stock required.
15-905 Secretary to enter result in minutes copy thereof to be filed with county
clerk of counties where corporation owns
real estate.
15-906 Same - record to import notice as other
recorded instruments - officers may
carry out proposition.
15-907 General powers of directors and pending actions not affected.
15-908 Stockholders may adopt by-law giving
directors power to sell or lease property
of corporation - limitations on such
authority.
15-909 Same-contents of resolution and notice.
15-910 Authority granted by by-law to exist
until repealed or amended at general or
special meeting of stockholders.
15-911 Dissolution.
15-912 Rights of dissenting stockholders.
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15-2214
15-2204
15-2204
15-22-138

15-2207

15-2270
15-2204
15-22-119, 15-22-128

15-2271, 15-2272
15-2271, 15-2272
15-2271, 15-2272
15-2271, 15-2272
15-22-132

15-2277 to 15-2280
15-2273, 15-2274
15-2278 to 15-2280
17
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15-913

Appeal from appraisement - payment
of appraisements to dissenting stockholders and release of interest - lien
of appraisement on property disposed of.

15-2273, 15-2274
15-2277

Chapter 10 - Corporate Records
15-1001 Corporate records - to consist of what,
and how kept.
15-2246
15-1002 Other records to be kept by corporations
for profit, and others.
15-2246
Chapter 11 - Dissolution of Corporations by Quo
Warranto -

by Decree of Court -

by Act of Directors and by Other
Methods
15-1101 Dissolution of corporations.
15-1102 Winding up the affairs of and disposing
of the property of dissolved corporation.
15-1103 Secretary of state to notify corporation
of expiration of charter.
15-1104 Directors to wind up business of expired
corporation.
15-1105 Resolution providing for, and certificate
authorizing continuation of corporate
existence to wind up affairs - term of
extension -

fee.

15-1106 Authority granted by certificate.
15-1107 Limitation of actions by person claiming
through dissolved corporation.
15-1108 Corporations - how dissolved.
15-1109 Application - what to contain.
15-1110 Application - how signed and verified.
15-1111 Filing application and publication of
notice.
15-1112 Objections may be filed.
15-1113 Hearing of applications - directors as
trustees of creditors and stockholders copy of judgment to be filed with secretary of state.
15-1114 Judgment roll and appeals.
15-1115 Voluntary dissolution of corporation.
15-1116 Directors shall file statement, where contents of statement.
15-1117 Effect of filing statement.
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15-2277,
15-2278
15-2291
15-2296,

15-2287
to 15-2280
to 15-2295
15-2298

15-22-128
15-22-128

15-2278
15-2278
15-2298
15-2278
15-2298
15-2278
15-2285,
15-2277
15-2277

to 15-2280
to 15-2280
to 15-2280
to 15-2280
15-2286
to 15-2280
to 15-2280

15-2277 to 15-2280
15-2277 to 15-2280

15-2277
15-2278
15-2292
15-2277
15-2285,
15-2277
15-2285,
15-2277

to 15-2280
to 15-2280
to 15-2296
to 15-2280
15-2286
to 15-2280
15-2286
to 15-2280
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15-1118 Same with reference to foreign corpora15-2278 to 15-2280
tions.
Chapter 12 - Scope of Law -

Legislature May

Repeal
15-1201 Scope of corporation laws.
15-1202 Chapter and section may be repealed.

15-22-136
15-22-138

Chapter 13 - Colleges and Seminaries,
Incorporation Of

Chapter 23

Chapter 14 - Religious, Social and Benevolent
Corporations

Chapter 23

Chapter 15 - Religious CorporationsSole

Chapter 24

Chapter 16 - Mining Corporations-

No special provisions
but see 15-2240 as to
wasting assets.

Transfer

Agencies
Chapter 17 - Foreeign Corporations
15-1701 Foreign corporations do business in state.

requirements to

15-22-103 to 15-22-109
15-22-114, 15-22-115
15-22-117
15-22-103 to 15-22-108

15-1702 Consent of agent.
15-1703 Contracts void if made before compli15-22-117
ance with act.
15-1704 Annual statement.
15-22-118, 15-22-119
15-1705 Violation of law a misdemeanor.
15-1706 Penalty for acting as agent.
15-1707 Corporations engaged in business at
time of passage of act.
15-22-116
15-1708 Foreign corporations may exercise power
of eminent domain.
15-22-100
15-1709 Liabilities, restrictions and powers.
15-22-100
15-1710 Jurisdiction over foreign corporations
and joint-stock companies.
15-22-100
15-1711 Shares of stock subject to attachment.
15-1712 Withdrawal of foreign corporation from
state.
15-22-112 to 15-22-114
15-1713 Extending corporate existence of foreign
corporations and joint stock companies.
Chapter 18 - Merger of CorporationsEngaged in
Petroleum Products Business
Chapter 19 - Consolidationor Merger of Corporations
15-1901 Certain corporations may merge or con- 15-2265, 15-2266
solidate - agreement for merger or
11-2268, 15-2270
consolidation.
15-2273, 15-2274
15-22-110
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15-1902 Meeting of stockholders to be called and
agreement submitted - vote necessary
for adoption - signing adopted
agreement.
15-1903 Service of process on resulting corporation.
15-1904 When constituent corporations cease property rights, liabilities, etc., vest
in surviving corporation.
15-1905 Rights of objecting shockholders notice of merger.
15-1906 Actions pending not affected.
15-1907 Prior mergers and consolidations
validated.
15-1908 Other laws unaffected.
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15-2265 to 15-2268
15-2270, 15-22-110
15-2270, 15-22-110

15-2269, 15-22-110
15-2269
15-2269
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